Politics AS

Unit 2
Unit 2 provides an introduction to the major institutions of UK government,

examines their relationships with one another and considers their effectiveness.
Content outline - What is the nature of the UK constitution?
Key Concepts - Constitution, types of constitutional government, parliamentary government.

Content explanation - students will need an understanding of the nature, workings and major principles of  the UK constitution within the context of EU membership and a comparative knowledge of different types of constitution. (The issue of parliamentary reform is examined in Unit 3)
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The British Constitution

A constitution is the set of rules and principles by which a state is governed.

If a constitution is outlined in, a single document it is described as written, e.g. the US constitution. The British constitution is described as unwritten, because it derives from many different sources.

· Common law: Ancient, unwritten law, e.g. the powers of the Crown.

· Acts of Parliament (statute law): e.g. the Criminal Justice Act 1991.

· Case law (judge-made law): Judicial interpretations of common and


    statute law, e.g. the 'Spycatcher' case 1987.

· EC law (since 1973): Takes precedence over domestic law.

· Conventions: Unwritten customs which are traditionally regarded as binding, but which have no legal force, e.g. the practice that the Queen chooses as Prime Minister the leader of the majority party in the House of Commons.

· Historical documents and constitutional writings: e.g. Magna Carta (1215), Walter Bagehot's The English Constitution (1867) which were not legally binding but merely interpretive.

The British constitution is flexible, i.e. it requires no special procedures for amendment, but can be changed by an ordinary Act of Parliament. Thus there is no distinct body of constitutional law. This does not necessarily mean that the constitution is quick or easy to change; some critics argue that the British political system is too static and outdated in many respects. A rigid constitution, by contrast, requires a special process for change. e.g. the USA requires two-thirds of Senate and House of Representative votes, plus three-quarters of the state legislatures; and the Australian constitution requires a referendum for major change. A constitution may be written but flexible, e.g. New Zealand.

An action is unconstitutional if it breaks any part of the constitution. For example, in 1909 the House of Lords broke the convention that they should not try to change  ‘money bills'; and in 1983 Thatcher broke a 20-year practice by creating two new hereditary peerages. Whether 20 years was long enough to establish a constitutional 'convention' is, however, debatable. It is therefore often hard to know what is 'unconstitutional'. Similarly, a rule of the constitution may itself break the ,spirit', if not the letter, of the constitution; e.g. Lord Denning described the Local Government Finance Act 1987 as 'unconstitutional' because it contained clauses preventing the government's policy being challenged in the courts - an apparent breach of 'the rule of law'. The British constitution is, in manv ways, uncertain and even unknowable. For this reason, Alexis de Toqueville in the nineteenth century said that Britain had no constitution.

An action is anti-constitutional if it aims to destroy the whole constitution, whether to replace it or not. Anarchists would not replace it, whereas the IRA would set up a united, independent Ireland, the neo-Nazi National Front would create a one-party state and the Trotskyist Socialist Workers Party (SWP) would seek a socialist republic. The action itself may be illegal and violent (e.g. IRA bombs), or legal and peaceful (e.g. an SWP meeting). It is the aim - the ultimate overthrow of the whole system -  which makes it 'anti-constitutional'.

It might be argued that the Liberal democrats are anti-constitutional because they seek major reforms: a written constitution and supreme court, a Bill of Rights, devolution, a reformed House of Lords etc; but they pursue them by constitutional means, such as the ballot box. As they are seeking to improve rather than to overthrow the existing constitution, it would not be accurate to call them anti-constitutional.

Any system of government has three branches

[1] A legislature, which makes laws

[2] An executive, which implements the laws and policies

[3] A judiciary, which interprets and enforces the laws

The British System of Government
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If the three branches of government are completely united, the system may be a tyranny. Liberal democratic theory advocates the separation of powers, to ensure checks and balances between the different parts of the system and hence freedom for the citizen. The United States has a substantial degree of separation between the Congress the President and the judiciary. Britain, however, does not practise extensive separation of powers
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The main overlap in the British system is between the legislature and the executive. The term 'parliamentary government refers to this overlap between Parliament and government: the executive is chosen from within the legislature (MPs and peers), and is, in theory, subordinate to the legislature. For example, an important convention of the constitution is that, if a government is defeated in a vote of censure by the House of Commons, it should resign. Government is also responsible (i.e. accountable) to Parliament through Question Time in the Commons, debates, votes, committees, and financial security. Thus, through its link with Parliament, and especially with the elected House of Commons, Britain is said to have both representative and responsible government. Many essay questions ask about these key concepts, and their limits in practice. 

The United States and many other countries, by contrast, have a presidential system. This does not refer to the fact that they have a President and Britain does not: it means that the executive is separately elected from the legislature, is outside of the legislature and is, in theory, equal to the legislature.


There are said to be two pillars of the British constitution; but both are questionable. One is the legal sovereignty or supremacy of Parliament. This suggests that Parliament is the supreme law-making body, and that no institution in the country can override its laws. Thus no Parliament can bind its successors - i.e. a future Parliament may amend or repeal any previous statute. Also, Parliament is not bound by its own statutes, but instead by a special body of law known as parliamentary privilege. This exempts MPs from much ordinary law, for instance, they cannot be sued for slander for words spoken in Parliament.

However, parliamentary sovereignty is limited in practice by international law and courts, such as the EC Parliament and Court of Justice and the European Court of Human Rights, which may oblige it to change the law; e.g. the Equal Pay Act (EC) and Telecommunications Act (Court of Human Rights). Parliament is also constrained by pressure groups, the City and other economic power bodies, the media, and ultimately by the political sovereignty of the electorate, who choose the MPs in the Commons.

Internally, Parliament tends to be dominated by a majority government which, with party discipline and backbench support, can usually ensure that its legislative proposals are passed by Parliament. No majority government has been forced to resign by a vote of no confidence in the House of Commons since 1880.

The exceptions to this balance of power within Parliament are: 

(a) A backbench revolt: e.g. the Shops Bill 1986; 

(b) Defeat by the House of Lords: e.g. War Crimes Bill 1990; 

(c) A minority government: e.g. Labour 1976-9.

The exceptions are quite rare; therefore in his 1976 Dimbleby Lecture, Lord Hailsham used the term 'elective dictatorship' to suggest that a majority government in control of a sovereign Parliament, with a flexible constitution, could effectively change the constitution at will. Critics say that this does not take sufficient account of the practical constraints on  parliamentary sovereignty, and hence on a government within Parliament.

The second pillar of the British constitution according to Dicey in 1885 - is 'the rule of law'. Again, this is an ideal principle  which is often breached in practice.

Short Answer Questions

Define the word 'control' in the phrase 'parliamentary control of government'
What is meant by sovereignty?

What is meant by calling British Government Parliamentary government?

Answers

[a] In 'parliamentary government', the executive is chosen from the legislature and is, in theory, subordinate and accountable or responsible to it. Parliament is therefore supposed to examine, debate, criticise and check the activities of government, publicise executive actions, convey public opinion to government, and authorise the raising and spending of money by government, through, for example, debates, Question Time, committees and votes. However, some see parliamentary control as inadequate,’elective dictatorship' (Hailsham).

[b] Sovereignty resides in that body which has supreme decision-making power. It also implies authority,' i.e. consent and legitimacy. The state has sovereignty over all individuals and groups within its boundaries. In Britain, Parliament is said to have legal sovereignty, i.e. it can pass, amend or repeal any law without challenge. In practice it is subject to constraints, e.g. EC, pressure groups, media and the electorate who have ultimate political sovereignty. Thus sovereignty is divided between state (exercised by the executive), Parliament and electorate; it is therefore debatable where, or whether, it exists at all.

[c] In British parliamentary government the executive is chosen from the majority partly in the legislature. It  is therefore dependent on its support and hence in theory subordinate to it (unlike the US presidential system, where the executive is separately elected and in theory equal to the legislature, and the principle of separation of powers is generally followed). In practice in Britain, the executive tends to dominate the legislature because the party and electoral systems usually produce a strong majority government; Lord Hailsham has described this as 'elective dictatorship'.
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